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DECISION AND REASONS





VRB N°: DVA N°: 





Veteran:











Decision under review:





Repatriation Commission decision dated 8 January 2007 which incorporated determinations that malignant neoplasm of the prostate is not related to service and which increased disability pension to 30% of the General Rate.





Hearing by Board:





Heard:





Sydney on 6 August 2007





Before:





H L Kramer





Senior Member





F E Burtt





Services Member





K E Laurence





Member





Appearances:





and his advocate, of the





,





Tape:





3016





Decision of the Board:





On 6 August 2007 the Veterans' Review Board decided to:





SET ASIDE the decision under review in relation to malignant neoplasm of the prostate and substitute its decision:





(i)





that malignant neoplasm of the prostate was war-caused as defined in section 9 of the Veterans' Entitlements Act 1986 (the Act);





that the Commonwealth of Australia is liable pursuant to section 13 at the Act to pay pension for any incapacity arising from that condition





from and including 19 June 2006; and





to remit the matter to the Repatriation Commission for assessment of the rate (if any) at which pension is to be paid. This disposes of the





application for review of the assessment of pension.





attended the hearing and gave evidence.





REASONS FOR DECISION





HISTORY OF APPLICATION





1.





, the veteran, has applied for review of a





Repatriation Commission decision dated 8 January 2007 which refused a claim





for medical treatment and pension for incapacity from 'prostate cancer', later diagnosed as malignant neoplasm of the prostate, on the ground that the condition was not war-caused.





2.


his disability pension to 30% of the General Rate. That decision followed the acceptance of adenocarcinoma of the left kidney as war-caused and was an overall assessment, which included incapacity from the previously accepted condition of bilateral sensorineural hearing loss.





He also asked for a review of that aspect of the decision which increased





3,


the Department of Veterans' Affairs (the Department) on 7 February 2007 and is to be decided under the provisions of the Veterans' Entitlements Act 1986 (the Act).





The application for review by the Veterans' Review Board was received by





ATTENDANCE





4.





He was





represented by There was no appearance on behalf of the Repatriation Commission.





DOCUMENTS BEFORE BOARD





5.


Departmental Report under section 137 of the Act prepared for this application, the Departmental files (marked CSM and MSM and numbered 24680) and the Board file.





In conducting the review the Board had available to it the





SERVICE HISTORY





served in the Royal Australian Navy from 8 July 1965 to 1 November 1985. His eligible war service (which is also operational service) was from 22 February 1971 to 1 March 1971 in HMAS Yarra in Vietnam.





6.





7.





He also rendered defence service as defined in the Act, from 7 December





1972 to 1 November 1985.
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APPLICANTS CASE





8.





provided a written submission to the Board (placed on the





Board's file) in which he argued that clearly satisfies the





requirements of factor 5(b)(iii) of the Statement of Principles (SOP) for prostate cancer, Instrument No 28 of 2005, having been on board a vessel and consuming potable water supplied on that vessel from water produced by evaporative distillation of estuarine Vietnamese waters. He argued that 'It is inconceivable to suggest the Statement of Principles would relate that an escort or HMAS Sydney was required to spend 30 days anchored in the estuarine of Vietnam consuming drinking water made up of the water's evaporated and manufactured for use as the HMAS Sydney and the escorts never spent more than 3 or 4 days at anchor in Vietnam.' He attached to his submission, an extract from a report to the Department of Veterans' Affairs prepared by the National Research Centre for Environmental Toxicology (ENTOX) in 2002 entitled 'Examination of the Potential Exposure of Royal Australian Navy (RAN) Personnel to Polychlorinated Dibenzodiozins and Polychlorinated Dibenzofurans via Drinking Water.'





9.


1971. They arrived back in Sydney in mid-April 1971 and he stayed on board until July. He said that drinking water was supplied via water coolers throughout the ship. Also, he drank both tea and coffee made from the same water source.   pointed out that food was washed and cooked in the same water.





told the Board that he served in HMAS Yarra up until July





In regard to assessment of pension, confirmed that he has no further submissions on the current assessment and requested that if malignant neoplasm of the prostate is accepted, that it be remitted to the Commission for assessment, which would then include up to date medical evidence on problems has associated with his surgery for both prostate and kidney cancer.





10.





BOARD'S DETERMINATION





Entitlement Matter





The issue for the Board to decide is whether malignant neoplasm of the prostate is war-caused. The Act provides that a veteran's disease or injury is war-caused if it, in effect:





11.





resulted from an occurrence on operational service; arose out of or was attributable to eligible war service;





resulted from an accident while travelling to or from duty;





was due to an accident that would not have occurred or a disease that





would not have been contracted but for eligible war ; or





•





was due to a condition that was contributed to in a material degree or aggravated by eligible war service





12.


120(3) of the Act apply. Therefore, the Board is required to find that malignant neoplasm of the prostate is war-caused unless it is satisfied beyond reasonable doubt that there is no sufficient ground for making that finding. The Board must be so satisfied if it is of the opinion that the material before it does not raise a reasonable hypothesis to connect that with the circumstances of the particular service rendered.





In respect of the veteran's operational service, subsections 120(1) and





13.


decision. This means that the Board is required to assess the reasonableness of hypotheses in accordance with any Statements of Principles issued by the Repatriation Medical Authority or any relevant determinations or declarations





The Board is also required to apply section 120A of the Act in reaching its





under the Act. The Repatriation Medical Authority is an independent medical body that issues Statements of Principles based on sound medical-scientific





evidence. The Statements of Principles set out the minimum factors relating to service that must exist in order to establish a causal connection between particular diseases, injuries or death and service. The Statements are binding on decision-makers at all levels, including the Veterans' Review Board.





The contention is that prostate cancer was caused by consuming potable water distilled from estuarine Vietnamese waters during his service in LAMAS Yarra.





14.





15. The Board is satisfied of the diagnosis of malignant neoplasm of the prostate, based on the letter of Dr, Urological Surgeon, dated 19 September 2006. Clinical onset appears to have been in about May 2006, according to Dr, LMO (at folio 18).





The relevant Statement of Principles (SOP) is Instrument No 28 of 2005 and it contains the following factor:





16.





5(b)





being:





(i)





on land in Vietnam, or





(ii)





at sea in Vietnamese waters, or





(iii)





on board a vessel and consuming potable water supplied on that vessel, when the water supply had been produced by evaporative distillation of estuarine Vietnamese waters,





for a cumulative period of at least thirty days, at least five years before the clinical onset of malignant neoplasm of the prostate; or





"potable water" means water used for drinking water, food preparation and beverage production;





Based on all the material, the Board finds that factor 5(b) is raised by the evidence and therefore a reasonable hypothesis has been raised within the meaning of subsection 120(3), connecting malignant neoplasm of the prostate with service. Accordingly the Board turned to the application of subsection 120(1) to determine whether the hypothesis is disproved beyond a reasonable doubt.





17.





18.





Based on service records, the Board finds that he served





in HMAS Yarra from 20 July 1970 to 23 July 1971. The onset of 





prostate cancer was 2006.





19.


on 25 February 1971, then returned to port in Hong Kong on 1 March 1971. The Board found no evidence from an examination of the ship's Report of Proceedings for the month of March 1971, that there was any maintenance done





During service in Yarra, she entered Vietnamese waters





which involved cleaning the fresh water tanks. The electrical motor on No 2 Distiller fresh water pump burnt out on 13 March on passage from Hong Kong to Nagasaki, reducing distilling capacity to 50%. As a result, fresh water rationing was introduced and maintained until 15 March when the ship arrived in Nagasaki. There were further problems after Yarra left Nagasaki where the defective motor had been repaired. These problems resulted in the No 2 Distiller again being shut down, resulting in a further 48 hours of strict water rationingThe Board considered that these problems meant that less water was being taken on to dilute the contaminants introduced into the water supply while in Vietnamese estuarine waters.





20.


have come before it. The general process of evaporative distillation, from the Board's own knowledge and as detailed in previous cases, is described in the following paragraphs.





This issue has been considered by the Board in previous applications that





21.





Evaporative distillation of water is a continuous process. It is ongoing and


"make up feed" for the boilers and





as salt water is distilled to fresh it goes firstly to





then to top up the fresh water tanks. A ship approaching Vung Tau Harbour enters Vietnamese waters, for the purpose of the SOPs, 185.2 kilometres offshore (Schedule 2) and shortly after would start taking on estuarine water. A visit to Vung Tau in this case would see contaminated water taken onboard for about one day on approach, one day in harbour and one day during departure.





22.


evaporative distillation of those waters would continue to be drunk and used for food preparation for a number of days. In truth, it would be drunk for weeks, even months, though as new water was produced once clear of estuarine Vietnamese waters or taken on in harbour, the tank water would be progressively diluted. It might be that the tanks would never be completely clear of contaminants until they were cleaned.





On departure from estuarine Vietnamese waters the water product of





In regard to the period served in Yarra, over the 30 days post first taking on Vietnamese estuarine water, that is on 25 February 1971, the ship visited Hong Kong, Nagasaki and Singapore. To the Board's knowledge the water provided in each of those ports is safe and drinkable. As noted above, there is no material before the Board to show the water tanks were cleaned or to suggest why they might have been cleaned between first taking on estuarine water on 25 February 1971 and the end of March 1971.





23.





24. Given the foregoing the Board could not be satisfied beyond reasonable doubt, that did not drink potable water produced by evaporative distillation of estuarine Vietnamese waters for 30 days at least five years before clinical onset of prostate cancer. The Board took into account the summary of the Report of the National Research Centre for Environmental Toxicology to the Department of Veterans' Affairs, attached to submission.





25.


given above, the Board is not satisfied beyond reasonable doubt, for the purposes of subsection 120(1), that there is no sufficient ground for determining that the veteran's malignant neoplasm of the prostate was war-caused.





Having reviewed the whole of the material before it and for the reasons





26. The decision under review is SET ASIDE and the decision of the Board is substituted that the Commonwealth of Australia is liable to pay pension for incapacity arising from the claimed condition.





27.


more than three months prior to the date the initiating claim was received by the Department and the earliest date which can be set under the Act.





Pension is payable from and including 19 June 2006, being a date not





Assessment Matter





28. The Board noted that had also sought a review of the decision to assess his disability pension at 30% of the General rate. As indicated at the hearing that he has no further submissions relating to the assessment of previously accepted conditions, other than to note that has had further problems, the Board decided to make no findings in relation to the current assessment. requested that the Board remit





the assessment matter to the Commission should malignant neoplasm of the prostate be accepted.





In regard to assessment of malignant neoplasm of the prostate, the Board has decided that the material available to it is insufficient to enable it properly to assess the rate at which pension should be paid and accordingly remits the matter to the Repatriation Commission for assessment. This means that the application for review in respect of assessment, is disposed of in the Board's decision to remit the assessment of pension for the now-accepted malignant neoplasm of the prostate.





29.





30.





The formal decision of the Board is set out at the front of this document.
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